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Appendix lA 



CrVH ACTION No. 04-CV-12725 (JLT) 
EU LILLY AND COMPANY, 



DEFENDANT ELI LILLY AP(D COMPANY'S 

MEMORANDUM OF POINTS AND AUTHORITIES 

ES SUPPORT O F n$ MOTION TOR SUMMARY JUDGMENT 

Defendant Eli Lilly and Company ("Lilly") submits this Memorandum of Points and 

Aiithorjtiw in Support of its Motion for Summary JudgmGut, Lilly is entitled to summary 

judgment on all clBims because' Plaintiffs Klmberly Cutone and ha* husband Anthony Cutone' 

CTlaintiffs") have not come forward with competent evidence to identify Lilly as the j 

manufacturer of the drug to wlrich Kimbnly was alleged ly exposed. At least 60 manufacturers I 

produced dicthylstilbestrol ("DES") m 1969 and early 1970 when the drag was allegedly 

ingested. Plainti ffs, however, seek to prove that a Lilly product was used baaed only on an 

incouclusive physical description of a pill taken 36 years ago - a description that fits the product 

of one manufacturer known to have sold tlie drug that year and may fit the products of many 

others whose descriptions are simply not known. Nothing about the utiUtarian description given 

- white, round, andscoied-is imiquc or particularly exotic . There i s no reason why other 



8. Bristol-Myers Squiblj Company made and sold diethylstilbestrol aa t 
scored pill under the brand name Stilbetin. Seelahnl. Hetferon, Description of the 
IdentificatiBtt Guide, 1 82 JAMA 1146, 1 195 (1962) (attached as Ex. 7 to Dwyer Aff.)- 

9. Thete is no information about the physical description of the great majority of the 
DES pills available in 1969 and 1970; there is no evidence that Lilly's product was the only one 
fomeetttie description given by Plaintiffs. 

1 0. Plaintiffs have not produced any prenatal medical records indicating that Ms. 
Camporesi was prescribed Lilly's diethylstilbestrol. 

11. Pl^ntiffehavenotprodueed any prescription sUps or pharmacy records 
concerning any drug prescribed to Ms, Camporesi during the pregnancy that resulted in Mrs, 
Cutone's birth. 

ARGUMENT 
I. SUMMARY JUDGMENT STANDARD 

Summary judgment is appropriate "if the pleadings, dqiositions, answers to 
interragatori es, md admissiona on fil e, together with the afSdavits, if any, show that there is no 
genuine issue as to ray material ftct and that the moving party is entitled to a judgment as a 
matter of law." Fed, R. Civ. P. 56(0); Carroll v. Xerox Corp., 294 F.3d 231, 236-37 (1st Or. 
2002). Once the moving party has pointed to the absence of adequate evidence supporting the 
nonmoving party's case, the nonmoving party must come forward with facts that show a genuine 
issue for trial. Carrdil, 294 T.Jd at 236. Neither "conclosory allegations [nor] improbable 
inferences" are sufficient to defeat summary judgment. To withstand a properly supported 
motion for summary judgment, the opposing party must present "enough competent evidence" to 
enable a fact finder to decide in its favor on the disputed claims. Id. at 235-37 (quoting Goldman 
V, First Nafl Bank of Boston. 935 F.2d 1113, 1116<lst Cir, 1993)) (citations omitted). 



/ 



injuries. Sbe sues the owner of a white car that was driving on the same street on the same day 
that she was hit During discovery, it comes to light that the street was actually full of cars of 
varying descriptions that day. To recover in these circumstances, onthebasisofaphysical 
description, a plaintiff would have to prove that none of the ottier cars on the street was white. I 
one or more other cars were white, it would be just guessing to say that one white car rather that 
mother caused the mjury, If the color of die other cars was not known, it would equally be J list 
guess to assume that none of them were white. A verdict cannot rest on such "conjecture." See 
Rapid Transit, Inc., 58 N.E.ld at 75S, 

Here, PJaintiffi cannot meet their burden by elirainatmg other DBS manufacturers as 
potential tortfeasois. PlamtifEs are trying to identify Lilly as the mannfecturer of the drug \ 

mgested by Ms, Catnporesi based on nothing more than a pill description that iits at least one I 
olier known manufacturer. During her deposition, Ms. Camporesi described the DES she 
allegedly ingestEd as a round, smooth, flat, hard, uncoated, white pill with a cross and no other 
markmgs. Camporesi Tr. at 33, 44 (Dwyer Aff., Ex. 2), Plamtiffi have offered no evidence that 
Ms. Camporesi's description identifies Lilly and escludos all other possibiUties, nor have they 
established that Lilly was the only manufaotarer to offer a DES pill fitting that deaoription. In 
fact, itia clcarthatLillywasnot theonlyoompany toproducesuchDESpills, Bristol-Myers | 
Squiblj Companymade and sold diethylstilhestml as a white, cross-scored pill under die lirand ' 
name Stilbetin. See John I, natieKsn.Descripilon oflfieldentiflcatiaf) Gmde, 182 JAMA 1146, ■^ 
U 95 ( 1 962) (Dwyer Aff., Ex. 7), For the great majority of the other 60-plus companies who 
mmufectured DES m 1969 to 1 970, diere is no information or evidence conceming the j 

appearance of their pills. Plaintiffs have not, and personally cannot, adduce evidence that no ■ 
odier company produceda pill fitting Ms. Camporesi 's description. Without more, Ms. 



Case 1 :05-cv-02346-RBW Document 46-3 Filed 02/1 2/2007 Page 5 of 1 1 



Appendix IB 



CIVIL ACnON No. 05-CV- 10241 (^4LW> 
ELI LILLY AND COMPANY, 
Defendant. 

DEFENDANT ELI LE.LV AND COMPANY'S 

MEMORANDUM OF POINTS AND AUTHORITIES 

IN SUTPORt OF ITS MOTION TOR SUMMARY .JUDGMENT 

DerEndam Eli Lilly and Company ("Lilly") submits tliis Memorandura of Points and 

Authorities JTi Support of its Motion for Summary Judgment. Lilly is entitled to summary 

judgment on all claims because Plaintiffs Julie Dclaney and tier husband William Dclaney' 

("Plaintiffs-') have not come Ibrward with competent evidence to identify Lilly as the 

manufacturer of tlie drug to which ,Iulie was allegedly exposed. At least 60 manufacturers 

produced diethylstilbestrol C'DES") in 1 9S9 and early 1 970 when the drug was allcgccly i 

ingested. Plaintiffs, however, seek to prove that a Lilly product was used based only en t 

physical description of a pill taken 36 years ago - a description that fits one non-Lilly product In j 

those years and may fit many other such products whose descriptions are simply not known, 

Notiiing about the unitarian description given - white, round, and scored - is unique or 

particularly exotic. Tliere Is no reason why other companies could not have made similaT pills. 



10. Ill 196^ and 1970, DES was manutactured by more than 60 different companies. 
See 1969 Red Book (excerpt attached as Exhibit 7 to Henninger Aff.) (identifying 6S DBS 
manufiicturers); 1570 Red Book (excerpt atlaelied as Exhibit 8 to Henninger Aff.) (identifying 50 
DBS manufacturers; 1969 Blue Book (excerpt attached as Exhibit 9 to Henninger Aff.) | 
(identifj'ing22DESinsimjfiii;turers);1970BliieBook(exccrptattacliedasExhibit101o j 
Henninger Aff.) (same). At least 48 ofthcse manufacturers marketed DES in 5 milligram and 25 
milligram dosages. Id. 

1 1 . Bristol-Myers SquibbCompanymadeandsolddiethylstilbestroIasalOO 
milligram, white, cross-scored pill under the brand name Stilbetin. See .John .1. Herferon, 
Description of ike Identiflcatitm Qmde, 1 S2 JAMA 1 146, 1 195 (1962) (attached ai Ex. 1 1 to 
Henninger Mf.). 

12. There is no information about the phy.iical description ofthe great majority of the 
DES pills available in 1 969 and 1 97(1; there is no evidence that Lilly's product ivas tlie only one 
to meet the description given by Plaintiffs. 

1 i . Plaintiffs have not produced any prescription slips or pharmacy records 
concerning any drug prescribed to Ms. O'Leary during the pregnancy that resulted in Mrs. 
Delaney's birth. 

ARGDMEIVr 
I, STMMARY .rUDGMEimr STANDARD 

Summarj' judgment is appropriate "if tlie pleadings, depositions, answers to 
interrogatories, and admissions on file, togetlierwith the affidavits, if any, ,<ihow tiiat tliere is no 
genuine issue as to any material fact and thai the moving party is entitled to a judgment as a 
matter of law.'- Fed.R, Civ. P. 56(c); CatroU v. Xerox Corp., 294 F.3d 231, 236-37 (1st Cir. 
2002), Once the moving party has pointed lo the absence of adequate evidence supporting tlie 



^ 



1 

\ 



29-30 (Henninger Aff., Ex. 3). Plaintiffs have offered no evidence that Ms. O^Leary's 
description identifies Lilly and excludes all other possibilities, not have they established that 

the only marufecturer to ofler a DES pill fitting that description. In fact, it is clear that; 

not the only company to produce such DES pills, Bristol-Myers Squibb Company 
made and sold dicthylstilbestrol as a white, cross-scored pill under the brand name Stilbetin. S 
Jolm J. Hefferon, Description of the MeiilificaUm Guide, ]fl2 JAMA IMS, 1 195 (1962) 
(Henninger AfE, Ex. 1 1). For the great majority of the other SO-plus companies who 
manufectured DES in 1 969 to 1 970, there is no information or evidence concerning the 
appearance of their pills. Plaintiffs have not, and personally cannot, adduce evidence that no 
other company produced a pill lilting Ms. O'l.eary's description. Without more, Ms. O'Leary^s 
description does not mate it more likely than not that Lilly, as opposed to Bristol-Myers Squibb 
or some other unidentified drug company, maraifactured the DES to which Mrs. Delaney was 

This situation is very similar to a recent case in the District of Columbia where the court 
granted Lilly summary judgment because plaintiff's identification of a small, round, white pill 
with a cross and no other markings felled to exclude all other DES pills. See Gahin v. Eli Lilly 
& Co., No. 03-1797, slip op. (D.D.C. June 10, 2005). In subsequently denying the Galvin 
plaintifTs Motion to Alter or Amend Judgment, the court emphasized that testimony regarding 
another manufacturer- s pill thst met plaintiffs mother's description was not offered to show that 
this pill was actually stocked by the pharmacy used by the plaintiffs mother (and thus | 

presumably dispensed to plaintiffs mother) tut, rather, to show that the plaintiff could not 
eliminate the possibility based on her mother's unexceptional pill description. See Gah'in v, Eli 
Lilly & Co. , No. 03-1 797, slip op., pp, 7-S (D.D.C. September 1 2, 2005); see also Bonell v. EU , 



e 1 :05-cv-02346-RBW Document 46-3 Filed 02/1 2/2007 Page 9 of 1 1 



Appendix IC 



Case 1 :05-cv-02346-RBW Document 46-3 Filed 02/1 2/2007 Page 1 of 1 1 



UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 



MICHELLE TAIT and STEVEN TAIT, 



C.A. No. 0S-tv-20S2 



INTRODUCTION I 

This is a products liability action allegedly involving the prescription drug 
diethylstilhestrol ("stilbestrol" nr "DBS"), an unpatented sjiithetlc estrogen used for decades td 
treat a variety of cotiditions, including the treatment of some types of cancer and some accidents 
of pregnancy. On July 16, 2004, plaintiffs Michelle and Steven Talt ("plaintiffs") filed this 
action against Eii Lilly and Company ("Lilly"), alleging Michelle Tail's mother, Albeita Jean 
Stcffen, ingested DES during her pregnancy witli Michdie Tait in 1 MS-69 and tliat, as a result, 
plaintiff sustained certain alleged injuries. Lilly now moves for summary judgment because tiie 
undisputed facts and relevant law establish that plaintiffs' claims fail as a matter of law. 

First, Texas law requires that plaintiffs prove tiiat Michelle Tait was exposed to 
DES. Plaintiff, liowever, has no admissibie evidence that iter mother ingested DES during her 
pregnancy with plaintiff. Plaintiff has identified no pliamnacy, medical or other records showing 
that plaintiffs mother, Mrs. Steffen, took DES during her pregnancy witii plaintiff. Instead, 
plaintiff oUcrs inadmissible hearsay testimony that her mother was prescribed DES during her 
pregnancy with plaintiff. In the absence of admissible evidence that plaintiff was exposed m 
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12. More than 65 companies matiufacCiired DES in dosage sizes iridicatEd for use 
in pregnancy in 196S and ]96?l. {See excerpts from 1368 and 1969 Drug Topics Red Book and 
esoerpts from 1 968 and 1 969 American Druggist Blue Boole, AtLichments 1 and 2 respectively, 
to AiTidav it of M. Scott Micheiman in Support of Defend ant Eli Li liy and Company ' s IMotion for; 
Summary Judgment, attaclied tieretD as Eitiibit 5.) 

15. Among the more than 65 companies tiiat manufactured DCS in dosage sizes 
indicated for use in pregnancy in 19fiS and 1969, some manufactured a white, cross-scored pill,| 
including but not limitsd to, Squibb (EiliibitS, 1963 and 1969 American Drag Topics Red Book 
at pp. 155, 442 and pp. 154, 435 respectively; sea aim John J. Hefferen, De.'icriptinn of tbe 
IdentHlcation Guide . JAMA. Dec. 22. 1962, at pp. 129, 151, attached hereto as Attachment 3 t(^ 
Exhibit 5.) 

14. In response to written discovery, pldntlffs produced a "Stalemenf ' signed by 
Felipe Salinas, a pharmacist who worked at a Mading-Dugan drag store located at 2S01 Red 
Bluff Road in Pasadena, Texas from 1961 througli 1970, (*? "Statement of Pharmacist,^'! 
attached hereto as Exhibit 6.) 

15. Mr. Salinas never worked at the Soutli Park Mading-Dugan drug stotE in 
Houston, Texas, nor has he e-ver visited the store. (Felipe Salinas Depo., excerpts attached hereto 
osEiliibitT.pp. 8, 24.) 

16. Mr. Salinas testified tliat he has no knowledge regarding what brand of DES 
the South Park Mading-Dugan drag store carried and the pharmacists at Mading Drug stores 
could order any brand of drugs they desired. {Id., at p. 12.) 

17. Mr. Salinas cannot testify as to who manufactured the dietliylstilbestrol Wi 



I 
StclTcn claims to liave purchased from the South Part Mading-Dugau drug store. (Id., at p. 28.) 

18. Plaintiffs have identified no records of her mother's pregnancy with lier in 

response to Lilly's discovery requests. (See Plaintiff Michelle Tail's Response to Defendant Eli 



